of assistance to the development of the English law. Canadian law developed more rapidly than English law in this area and the Supreme Court of Canada has recently reconsidered it in Paciſ c National Investments Ltd. v. Victoria. 4 The paper is arranged in three sections. The ſ rst considers the general role of mistake in contract and restitution. The second examines the development of the law which recognises the efſ cacy of a mistake of law. The ſ nal section seeks to ascertain what, if any, guidance for contract law in this area can be extracted from restitution law.
1) THE ROLE OF MISTAKE
In both Canadian and English common law, mistake stands at the boundary between contract and restitution.
5 It is integral to the complex relationship between these two areas of law. Mistake is both an unjust factor allowing restitution and a factor which can vitiate a contract. In addition, a mistake operative in one area of law may take the parties into the other area. For example, a mistake which affects the formation of a contract renders the contract void or voidable.
6 If there is, thus, no contract one or more of the parties are likely to have a claim for the restitution of an unjust enrichment. Absent the binding obligation of a contract, an unjust enrichment may well have been conferred.
7
In the words of Professor Waddams: 'If the contract is enforceable, then the enrichment cannot be unjust. But if the enrichment is unjust then the contract must be unenforceable. The circle is inextricable.' 8 This 'dual' role of mistake
